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STATEMENT OF THE PLEADINGS AND FACTS SHOWING
BASIS OF JURISDICTION

The judgment of the Court below was that plaintiff, ap-

pellant herein, take nothing against the defendants. Jurisdic-

tion was alleged in the complaint to be based upon Section

23 (b) of the National Bankruptcy Act (11 U.S.C, A, sec 46

(b).) and this Appellee raised no issue of jurisdiction.

The action below was commenced January 22, 1952 by

the Trustee in Bankruptcy of Flintridge Heights, Inc., ad-



judicated bankrupt on May 23, 1951, to recover a deposit of

$18,000.00 made by Harvey Construction Company in the

name of and on behalf of Flintridge Heights, Inc., to and

with the County of Los Angeles on October 17, 1949,pursuant

to statutory plan for subdivision street dedications and im-

provements accepted by Los Angeles County on October 25,

1949, under statutory conditions. While the complaint as-

sumed some of the forms of an action for declaratory relief,

setting forth plaintiff's ovv^n contention that the fund of

moneys was an asset of its estate, together with its own fic-

titious and inaccurate version of the contentions of each of

the defendants as to title to the fund, it prays for "judgment

that the County pay plaintiff the specific sum of $18,000.00,

with interest". Whether the suit was for judgment that the

County pay plaintiff the specific sum of $18,000.00 as the

Court below treated the case and properly (Tr. of Rec. p.

101) or for an unlimited general judgment, it was in essence

only a suit for moneys. The County's answer set forth its

acceptance of Flintridge's dedicated streets, in the recorded

subdivision, and of Flintridge's agreement to perform and

complete the work of improvement, "concrete curbs and pav-

ing of street as per County sj>ecifications" and of Flintridge's

cash deposit to secure performance thereof, as conditions to

said acceptance. The County admitted it was holding the

$18,000.00 for the statutory uses, and furthermore, specifi-

cally pursuant to special assignment by Flintridge of its title

and interest in the deposit to Harvey Construction Company,

the street and curb contractor, with instructions from Flint-

ridge to the County to pay over the actual moneys to Harvey

Construction Company when the improvements were com-

pleted and accepted by the County, which statutory required

work had not yet completely come to pass.

The Answer of Harvey Construction Company set forth

as exhibits all three writings constituting the three-party

agreement under the statutory plan of subdivision streets de-

dicated and accepted in trust to the public use. It did not



have the fund sued for by the plaintiff, but as a defense to

any entitlement of plaintiff against the County set forth its

pre-subdivision agreement with Flintridge to do the street

and curb work and to deposit the cash bond for Flintridge

with the County, Flintridge simultaneously to assign its

rights to the deposit to Harvey; that such advance of moneys

and the assignment on October 17, 1949, as filed with and

approved by the County, together with the Flintridge-County

agreement of dedication requiring the improvements and

deposit, all occurring more than four months prior to bank-

ruptcy, vested the right and title to the deposit in Harvey

Construction Company, subject to statutory rights and uses

in the County (First Affirmative Defense. Tr. of Rec. p. 12-

14). Its second Affirmative Defense alleged the obvious that

the moneys were advanced on the condition that the County

use it to pay Harvey for the construction work; that Flint-

ridge had failed to perform both agreements and because of

its breach of the agreements still effective and available to

the others, had no entitlement to the deposit. It prayed that

plaintiff take nothing and that it be adjudged to have title

to the fund subject to the rights of the County, but asked on

trial for relief only if the court should order the County to

release the funds (Tr. of Rec. p. 102)

Challenge to Appellant's Brief and Summary of the

Argument of the Case

Appellant in the opening brief hopefully flirts with every

variety of legal idea but the very one applicable to the case.

It seeks to avoid all application of the subdivision Map Act

of California (Bus & Prof. Code, Sec. 11500-11658, particu-

larly 11610-11617) which requires and governs the nature

and conditions of the deposit in issue. It there ignores the

statutory trust, with the deposit an integral part, all irrevoc-

ably and enduringly obligated for the uses of the public,

which the findings prove came to pass in this case. Plaintiff's



counsel on trial, however, conceded "the law is quite clear

that it was incumbent on them under the circumstances, when
a subdivider failed to perform its responsibilities under the

contract for the County to undertake those particular duties

and then charge it to the surety" (Tr of Rec. p. 64). In its

reply brief appellant pointedly ignores all reference to the

County's brief to this statutory trust, and again engages to

talk of enticing contract and security theories. Appellant can

intend only to mislead this Court.

Appellant in its opening brief claims an abandonment by

the County of a claim or interest in the fund, which the

County obliquely answers under its Point I-C that a party

in default to a contract cannot obtain a rescision, which it

claims the plaintiff was trying to do. Neither contention, of

course, was raised in the trial court by way of pleading or

comment or in any wise called to the attention of the Court

or counsel. Appellant claimed that neither the County nor

Harvey proved its damages from a breach of contract by

Flintridge, nor a breach by Flintridge of the contract, which

the County however shows that it did. The Court below, ap-

parently correctly, did not deem the latter facts essential to a

judgment; although as will be shown the facts of breach and

damage, if deemed material, were undisputed.

The case below, as properly viewed by the trial court,

was this. Appellant wanted "its deposit" back from the

County, and only because of the circumstances under which

Harvey furnished the moneys, and because of the assignment,

did it join Harvey as a defendant, alleging a claim by Har-

vey and praying that it not be allowed. Regardless of what

appellant says about the County, the latter took the position

that it was entitled to keep the fund and that the plaintiff

was not entitled to it, even though they did not ask for af-

firmative relief. Remembering that the County had the legal

obligation to see that the dedicated streets are completed; to

do for the public what the defaulting Flintridge no longer

could nor its trustee in bankruptcy would do, and to hold



and use the deposit and other essentials of the dedication-im-

provement agreement to the public statutory trust to which

it was devoted, the court below evoked that "obligations

rather than performance insofar as the County's right to hold

this money" were the point, whether it intended or wanted or

not to do so. (Tr. of Rec. p. 91 ). Not in any wise did the record

make a showing of any repudiation or refusal of the County

to perform its trust, nor any repudiation or default of Harvey

in the still effective arrangement. Harvey Construction Com-

pany, by the same token, to protect its multiple preexisting

rights, wanted to be sure that the plaintiff got nothing from

the County, setting up two basic defects or answers to any

claimed entitlement of plaintiff. The court found in

favor of the County and Harvey on both issues, treated the

case as raising only the single issue of whether plaintiff was

entitled to anything, and both Harvey and the County were

and are in accord.

The case is one of a statutory trust. The deposit was made
in accordance with a statutory plan and for a statutory

use, as a part of a subdivision approved on paper and exist-

ing in fact with accepted dedications thereof to the County

for the benefit of the public. This trust as will be seen is ir-

revocable, and was in fact subsisting and enduring without

repudiation. Flintridge furthermore had no entitlement, be-

cause it had failed to perform its contractual duties to the

County and to Harvey by failing to have approved profiles,

engineering and stakes for the actual street widths, and had

failed to submit to the lawful County requirements of 30-

foot width streets, and were still trying to get approval of

26-foot streets, after the 12-month performance period limi-

ing it had expired; and then further breached its agreements

by becoming bankrupt. The bankruptcy trustee according to

statutory presumption rejected instead of assuming the ex-

ecutory provisions of the agreements, whether or not the

bankrupt still had the legal privilege of insisting upon its

own performance. Both the County and Harvey by undis-
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puted facts showed damage in that the cost of performing

the street improvement work was up to about $28,000 after

the time of bankruptcy until the time of trial. The County

being entitled and required to have the streets improved,

this being in value equal to the cost of the work, was en-

titled to a sum equal to the cost of completion which more

than offset the amount of the deposit; this damage was

existing at the time of trial in consequence of the breach of

this implied condition of the bond, without first having to do

the work or have it done, according to the California law of

Los Angeles vs. Margulis, (1935) 6 Cal. App. 2d 57, 59, 44

P. 2d 608 (see Appendix). If the County was undisputedly so

damaged from a breach of the very agreement which the de-

posit was to secure, any right of the bankrupt estate to get

back "its deposit" was destroyed. The County could hold

onto its security until the purpose of the security had been

carried out. Furthermore according to the findings, as be-

tween Harvey and Flintridge the assignment was unques-

tionably present, irrevocable by its terms, unconditional so

far as any of Flintridge's title or right, in the fund at least

after the statutory obligations came to exist upon accepted

dedication, although the incidental instructions and approval

by Flintridge to the County of its selected contractor dealt

with the disbursement of the actual moneys afer work was

done.

STATEMENT OF THE CASE: Facts

Restatement of the facts from the record is regretably

deemed necessary, because of the slanted, incorrect, or in-

insufficient statement contained in the briefs of both the other

parties.

Flintridge Heights, Inc. (herein called "Flintridge") ad-

judicated bankrupt on May 23, 1951, (Tr. of Rec. p. 6, 9, 11,

76) during 1949-1951 owned certain raw land on which dur-

ing those years it was doing rough grading work of improve-

ment. It subdivided the land in October, 1949, by obtaining



Board of Supervisors' acceptance of the final subdivision map
and dedication of streets thereon, as of October 25, 1949 (Tr.

of Rec. 91-2, 85, 78, PI. Exh. 1). As condition precedent the

Board required Flintridge to agree to improve the streets in

accordance with County specifications, obtaining the bond or

deposit to secure the agreement for improvement. The final

map with the accepted dedications thereon was recorded

on October 27, 1949 as Tract 14269 (Tr. of Rec. p. 85).

Before the recording the subdivider had done a large part of

rough grading, but from then on, including 1949 and 1950,

Flintridge continued to do additional rough grading (Tr. of

Rec. p. 78, 86) including the graded streets and street areas

(Def. Exh. A and E,) (Tr. of Rec. p. 109-10) which at the

time of trial was so damaged by rains that the rough grade

road beds were washed out with large ravines in them to the

extent that the cost of the original work would have to be

reincurred (Tr. of Rec. p. 103-106, 89). The subdivision and

dedicated streets accepted for public purposes thus existed

in law and in fact.

On October 15, 199, Flintridge submitting its proposed

subdivision map made the written agreement with Harvey

by which Harvey agreed to furnish for Flintridge the amount

of the statutory deposit required for securing the improve-

ments by the subdivider to the County, not to exceed $23,-

000.00 and to do the street, curb and gutter construction

on a unit price basis according to County approved pro-

files; Flintridge was to furnish the engineering and stakes

(PI. Exh. 2). Flintridge by the agreement purported to bor-

row and Harvey to lend the amount of cash bond required

by the County, which Harvey was to pay to the County, to-

gether with the Flintridge bond forms, and at the same time

Flintridge was to assign the cash bond to Harvey with in-

struction to the Board of Supervisors to pay the money to

Harvey on completion and acceptance by the County of the

work. If more work than the deposit, Flintridge was to pay

the difference; and if less, and Harvey received more than
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due from the County, the overage of deposit was to be credit-

ed on the note. Provisions were made for rough grading but

as an extra expense, and none was called for nor done on the

part of Harvey (PL Exh. 2, Tr. of Rec. p. 65-66). On October

17, 1949, Flintridge agreed, in consideration of County ac-

ceptance of the dedicated highways in the final map, to make
improvements, "concrete curbs and paving of street as per

County specifications", according to the approved profiles

and to the satisfaction of the Road Commissioner, in 12

months or as extended by the Board of Supervisors; and re-

cited filing its bond for $18,000. being estimated cost of im-

provements, for faithful performance of the terms of the

agreement (PI. Exh. 1). That day Harvey paid the $18,000,

receiving the assignment (Def. Exh. D), which it filed with

the County. The proposed profiles submitted originally by

Flintridge to Harvey for unit cost estimate showed 30 ft.

streets (Tr. of Rec. p. 96-7, 112-3, Exh. C) and on October

20, 1950 the County was still insisting on 30 ft. streets (Tr.

of Rec. p. 67, 113). Flintridge was trying for 26 ft. streets

(Tr. of Rec. p. 67, 113) and had been submitting profiles and

plans from June 13, 1949 and having them returned by Road
Commissioner for further work until last remaining with

Flintridge on November 2, 1949, but in any event the profiles

and plans were never finally approved (Tr. of Rec. p. 94, 78-

81). The 12-month performance period for Flintridge expired

without being extended by the Board of Supervisors (Tr. of

ments (Tr. of Rec. p. 67, 54). It was common practice for

County to accept and record final map and dedications be-

fore approving detailed profiles (Tr. of Rec. p. 97-8). Be-

cause of flood and other damage, the cost of doing all the

work at time of bankruptcy until trial w^as estimated at $27,-

817.80 (Tr. of Rec. p. 75-6) and the cost of regrading what

Flintridge once did was $8,000 to $10,000 (Tr. of Rec. p.

106). On Oct. 17, 1949 Flintridge gave Harvey a deed of trust

note for $18,000 but such was not the sole security, such was

not sufficient security and Harvey would not have advanced



the moneys on that alone, there also being the provision that

some $18,000 of streets would be added to the unimproved

land (Tr. of Rec. p. 107-9).

POINT I.

THE JUDGMENT IS SUPPORTED BY THE FINDINGS, BASED
ON SUBSTANTIAL EVIDENCE, AND BY UNDISPUTED

FACTS. APPELLANT WAS NOT ENTITLED TO THE DE-

POSIT OR TO ANY JUDGMENT THEREFOR OF ANY NA-
TURE AGAINST EITHER APPELLEE.

The findings of fact and conclusions I and II, which herein

are findings of fact or perhaps mixed, are presumptively

correct, and here are not challenged for their support in the

evidence. Findings in non-jury cases shall not be set aside

unless clearly erroneous, but the appellate court may draw

ultimate inference and conclusion from the trial court's find-

ings, and may substitute its own judgment upon issues in-

volving documentary evidence only, and may consider and

take action with reference to facts which are undisputed in the

record, even without any finding upon an uncontested issue.

Rule 52, F.R.C.P.

Barron & Holtzoff "Federal Practice & Procedure"

V. 2, Sec. 1130-1133-1137.

Fontes v. Porter, CCA 9 (1946) 157 F. (2d) 956.

RolUngwood Corp. v. C.R.R. CCA 9 (1951) 190

F. (2d) 263.

Where the Findings and Conclusions were sufficiently com-

prehensive and pertinent to the issues to provide a basis for

decision, as herein, the appellate court should infer implied

findings of the trial court in support of the judgment.

Burkhard v. Burkhard, CCA 10 (1949) 175 F. (2d) 593.

Lifesavers Corp. v. Curtiss Candy Co., CCA 7

(1950) 182 F. (2d) 4.
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Barron & Holtzoff, Supra, V. 3, Sec. 1127, page 825.

A. The deposit was an irrevocable statutory trust pres-

cribed by the California Subdivision Map Act and inci-

dent to the County acceptance of dedicated streets and

improvements, w^here no rejection nor repudiation by

County.

The judgment as to appellant is supported by Findings 1

and particularly 4, 6 and 7, together with Conclusion I and II

which in this form of action was a finding, or declaration of

fact, as well as perhaps mixed law and fact.

The California Subdivision Map Act basically provides

for a subdivider filing with the County a final map contain-

ing certificates of dedication, which the governing body ap-

proves (Sec. 11610-11611, (as amended by Stats. 1949, Ch.

080, Sec. 1), also provided as follows:

"The governing body shall at that time also accept or

reject any or all offers of dedication, and shall, as a con-

tion precedent to the acceptance of any streets or ease-

ments, require that the subdivider, at his option, either

improve or agree to improve the streets or easements in

accordance with standards established by such govern-

ing body by local ordinance."

In cases such as this one where the subdivider entered into an

agreement with the governing body of the County for the im-

provement of the streets. Sec. 11612 provided that the govern-

ing body may require the agreement be secured by a good

and sufficient bond, "or it may accept in lieu thereof a cash

deposit, which bond or cash deposit shall be in an amount

not in excess of the estimated cost of the improvement. Any
such agreement . . . shall by its terms provide for the accept-

ance of the work as it progresses and for partial withdrawal

of the deposit, in money or bonds upon certificate of the
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County Surveyor or the City Engineer, or other public em-

ployee authorized to perform such function in a manner simi-

lar to cash payments under cash contracts and under rules

established by governing bodies."

Upon the subdivider's executing the agreement for im-

provements and upon the posting of the deposit, the map
"shall forthwith be approved and accepted for recordation".

Sec. 11614.

Sec. 11615 provides that "title to property the dedication of

which is accepted shall not pass until the final map is duly

recorded under the provisions of this chapter."

Sec. 11616 provides for the statutory method of the gov-

erning body by resolution rescinding an action of rejection

of a particular street and thereupon accepting and opening

"the street for public use", the offer of dedication remaining

open. The same section provides for reversion to acreage or

resubdivision by the same method of a map filing and gov-

erning body approval, as follows:

"If a resubdivision or reversion to acreage of the

tract is subsequently filed for approval, any offer of

dedication previously rejected shall be deemed to be

terminated upon the approval of the map by the govern-

ing body."

This is precisely the procedures and irrevocable statutory

plan followed in this case.

County of Los Angeles v. Margulis, (1935)

6 Cal. App. (2d) 57, 59, U P. (2d) 608, 609. (Appen-

dix)

The purposes of the Map Act are set forth by the California

Supreme Court in Ayres v. City Council, (1949) 34 Cal. (2d)

31, 207 P. (2d) 1, at page 7, with reference to the powers of

the governing body to require particular improvements as a

condition to acceptance.
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"It is the petitioner who seeks to acquire the advan-

tages of lot subdivision and upon him rests the duty of

compliance with reasonable conditions for design, dedi-

cation-improvement and restrictive use of the land so as

to conform to the safety and general welfare of the lot

owners in the subdivision and of the public." (Emphasis

added)

The Supreme Court of California in Stump v. Cornell Con-

struction Co. 29 Cal. (2d) 448, 75 P. (2d) 510, involved a

claimed revocation of an offer to dedicate, but the court held

the offer of dedication remained open. The court at p. 512

said:

"These cases, however, were decided before the adoption

of the Subdivision Map Act in 1937, and the provisions of

that act clearly indicate an intention to abrogate the common
law rule whereby an offer to dedicate might be impliedly re-

voked by a conveyance without reservation."

In Orange County v. Cole, 96 Cal. App. (2d) 163, 215 P.

(2d) 41 (Dist. Court of Appeals, Cal. 1950) hearing denied

by the Supreme Court of California, the court particularly

construed Sec. Il6l6 above quoted as applied to an express

recorded document of revocation, served on the Board, after

which the Board accepted the preexisting offer of dedication

contained in the recorded final map under the Map Act. The

court said:

"It is respondent's position that when the trust com-

pany recorded the final map it made an irrevocable offer

of dedication of the 30-foot, which could be accepted by

the County at any time in the future, and that it was be-

yond the power of the defendants to revoke the offer,

either expressly or by implication."

After following the above Stump case, it went on to say, at

page 45-46:

"Dedications made in conformity with the statutory
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method of dedicating lands to the public are called 'sta-

tutory dedications' and under the laws of some of the

states a statutory dedication is an express dedication

which operates by way of a grant. Under the statutes

thereof, where an owner has had his land surveyed,

platted and acknowledged, and has recorded the plat,

such parts as the plat shows he intended to dedicate as

streets, parks, etc, are as fully beyond his control as if he

had deeded them to a legal person for the uses mentioned

and where such statutes exist, the filing of the plat has

the same effect as if it contained a certificate in express

language dedicating the streets and alleys designated

thereon to the public and such dedication is irrevocable.

These statutes merely provide a new mode by which the

dedicator's intention to grant or convey his land may be

carried into effect. 26 C.J.S., Dedication, Sec 3, page 51.

Where an owner makes a sale of land with reference to

a map or plat, in the absence of a manifestation of a

contrary intention he thereby manifests an intention to

dedicate the streets and alleys shown thereo to the public

use. Berton v. All Persons, etc. 176 Cal. 610, 170 P 151;

Wheeler v. City of Oakland, 35 Cal. App. 671, nl70 P.

864; 26 C.J.S., Dedication, Sec. 23, page 78." ***

"That which is involved here is a statutory offer of

dedication. Section 11616 of the Business and Profes-

sions Code has definitely changed the former rules per-

taining to the revocation of an offer of such a dedication.

Under this section the rejection of dedication does not

require that a new offer be made by the proposer. That

section now provides that such rejection no longer ter-

minates the offer, but it 'shall remain open'. The only

provision in that section for termination or revocation

of the offer is the approval of a map of a resubdivisicn

or reversion of the tract to acreage." (Emphasis added)

When there is an accepted dedication, the streets are held

in trust for the public use.
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13 Cal. Jur. Sec. 53 (Highways) p. 364 N. 15.

People V. County of Marin, 193 Cal. 223, 37 P. 203 at

206.

City of Long Beach v. Lisenby, 33 C.A. 50,

166 P. 333 at 336.

San Francisco Unified School Dist. v. City & County of

S.F., 56 Cal. App. (2d) 105, 128 P. (2d)

696 (DCA 1942) (Hn. 1-3-4).

Such a public street or highway under the jurisdiction of the

County, once established, shall continue to be such until the

trust is repudiated or terminated in accordance with law.

Rescision, not applicable to an offer of dedication, is no more

applicable to an existing street. No repudiation of the trust

by the County is suggested, nor does the record reflect any

lawful termination by order of the governing body of the

County.

See Streets & Highways Code, Sec 25, (County Highway
includes dedicated streets.) Sec. 901, et seq. (Method of

abandonment by Board of Supervisors.)

A public use and trust having been established, the neces-

sary incidental requirement of the completion of improve-

ment and the application of the deposit to such purpose must

likewise endure and remain devoted to public purpose. The
effect of dedication is to make the public purpose superior

to the rights of individuals. The County had and has the duty

to complete the improvement. (See Tr. of Rec. p. 64)

Airways Water Co. v. L.A. Cty., 106 C.A. (2d) 790, 236

P. (2d) 199 201, hearing den. S. C.

L.A. V. Margulis, Supra and quoted in Appendix.

Upon a contract basis, however, under the alternatives of

Alder v. Drudis 30 Cal. (2d) 372, 182 P. (2d) 195, both

the County and Harvey undisputedly remains able to keep
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the contract alive, ready and able to perform, or treat it as

ended for performance and have damages. Nothing in the

record shows to the contrary. Plaintiff breached its contrac-

tual undertakings by failing to obtain an approved profile,

to provide approved and acceptable widths and sizes of

streets as one of the specifications and conditions of the under-

taking with the County, and to provide those such approved

things to Harvey in accordance with that agreement, within

the time allowed, and furthermore by becoming bankrupt.

The trustee in bankruptcy is presumed to have rejected the

executory contracts involved in this case by not having with-

in sixty days after bankruptcy assumed such agreements, and

the trustee acquired no title nor good standing as to any

claim under said agreements.

Title 11, U.S.C.A. (Bankruptcy) Sec. 110 (b),

See In re Pagliaro, D.C. Cal. (1951), 99 F. Supp.

538 affirmed in % F (2d) 1017.

"* * * the county was not required to complete such

work before it was entitled to recover damages . . .

Under the contract the county was entitled to receive

work of a certain value. This work not having been

received, the county was entitled to receive in lieu there-

of as damages a sum of money equal in value to the

uncompleted work which the contract called for, and

appellant as surety was liable under its bond up to the

penal sum therein specified."

Los Angeles County v. Margulis (1935) Supra (ap-

pendix)
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B. Appellant made an unconditional assignment of its title

and interest in the deposit to Harvey Construction Com-

pany, with amplifying instructions to the County for in-

cidental mechanical purposes between the County and

Harvey.

Findings and Conclusions I and II support the judgment

on this point. When Harvey advanced the moneys on behalf

of Flintridge, he did not know with certainty that the pro-

posed subdivision submitted with the cash deposit would be

accepted by the board of supervisors. The unimproved land

and his deed of trust was insufficient security. He looked to

the land with streets and curbs in place as security for the re-

payment of the money Furthermore his business interest was

not simply a lending transaction but to accomplish the street

construction agreement, to be paid for the work with a rea-

sonable profit, thereby also to have the reasonable security

for his advance. He risked the money, the approval and ac-

ceptance of the subdivision, and the ability and willingness

of Flintridge to carry out its part. Against the occurrence of

those risks he wanted absolute control and ownership of the

rights and title to the cash deposit, and the agreement of

October 15, 1949 with Flintridge, called for an assignment

to him "at the same time" he advanced the funds. In the

event of Flintridge's default before County acceptance, Har-

vey's legal interest was to have the right to repossess the

moneys from the County as against Flintridge at any time,

and yet insist to Flintridge that the agreement be performed

and obtain County approval while Harvey, together with

control of the deposit, remained ready and able to carry out

the work or in the final event devote the deposit moneys or

any proper portion thereof to his damages because of Flint-

ridge's final failure or refusal to perform their part.

In the event of County approval, which was expected, it

was even more Harvey's legal and business interest to enjoy

the rights of Flintridge toward the County as to such deposit

I
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to protect his right to do the work, against the risk of failure

or default on the part of Flintridge as such in fact did occur.

The moneys being deposited then would be irrevocably de-

voted to the accepted street improvement dedication. To that

end the assignment was filed with the board of supervisors

and entered in its minutes at Book 354, page 166, at the same

time that the possession of the moneys was delivered to the

County, and it provided that "this assignment and instruc-

tions . . . are irrevocable." In the ordinary course of events

after County approval, there would further arise the mech-

anical need of the County for an authority from Flintridge,

in whose name the deposit was made, designating to whom
to pay the actual moneys. To cover that incidental mechanical

problem of designating a payee, as distinguished from the

rights and title therein prior to a pay-off, the instruction

from Flintridge to the board was likewise included in the

document, as "irrevocable." Since the County accepted the

street improvements with approval of the assignment docu-

ment and the . construction improvement both in favor of

Harvey, Harvey could now legitimately say to the County

that he had the privilege of having the County have him do

the work rather than some other contractor. The document

therefore was designed to give Harvey every protection

legally possible as against Flintridge, and to whatever ex-

tent possible to insure his position with the County, toward

the performance of the construction work and his profits

therein. In no wise, from Flintridge's point of view, was it

deemed to be conditional so as to permit Flintridge to get

it back. The most that Flintridge, or anyone else on behalf

of Flintridge could ever claim or hope to claim was that some

portion of the $18,000.00 should be credited on the deed of

trust note (for example as noted in the construction agree-

ment of October 15, 1949). The absolute granting clause of

the assignment from Flintridge to Harvey is therefor not to

be construed as conditioned by the subsequent instruction

clause, but the instruction clause consistently expresses a
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further incidental privilege between Harvey and County,

under the contemplation of the parties at the time of the as-

signment. The instruction clause amplifies or carries out in

this incident the unconditional, absolute assignment rather

than limiting it.

Similarly even though the doing of the work might be

necessary to entitle Harvey to moneys from the County,

which is a question not here necessary to decide, nevertheless

it is clear that from the time of the assignment Flintridge had

no more claim to own, control or receive the deposit, but all

those rights thenceforth were in Harvey. Just as where a

builder assigned all his interest in certain warrants due him

on a construction contract to his financier, and when the lat-

ter brought suit the obligor sought to avoid a duty on the

ground that the builder had died, claiming the assignment

included with a power of attorney for collection limited it

to an agency for collection revocable by death, the court

held the power of attorney merely enabled more fully the

assignee to do in the assignee's own right and title what was

contemplated, rather than limiting the assignment, and the

assignment was absolute. The "instructions" in our assign-

ment is no more, if as much as, a power of attorney expres-

sion to collect the moneys from the County as well as enjoy-

ing all other rights of action and title to the deposit in its own
name before or after payment was due.

Norton v. Whitehead, 48C. 263, 24 P. 154.

See National Reserve Co. of America v. Metropol-

itan Trust Company of California, 17 Cal. (2d)

827 112 P 2d) 598.

See Adamson v. Paonessa, 180 C. 157, 179 P 880.

See Security Trust and Savings Bank v. A. A. Frost Com^-

pany, 126 Cal. App. 94, 14 P. (2d) 346, where the builder

defaulted and prevented the sale of subdivided lots, and the

assignee of the salesman was deemed entitled to an equitable
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assignment of all moneys otherwise due the builder.

Appellant's argument at page 7 of his opening brief is im-

possible to understand. Obviously there was a consideration

for the assignment, whether or not defeasable, both presumed

and in fact contained in all the other rights and obligations

of the parties in the construction agreement of October 15,

1949, as well as the actual advance of $18,000. The assign-

ment does not limit itself to effectiveness when Harvey did

construction work, but immediately upon making the agree-

ments which looked forward to construction. If a security

transaction in fact, it did not purport to limit the nature of

dehor obligation which it secured. An assignment transfers

title, nevertheless, though it be to secure. It is undisputed

that the deed of trust was not he sole securiy for the advance

of moneys. The assignment surely would be construed to

secure all rights of Harvey in having Flintridge complete the

subdivision, and in his right to profit under the agreement

or his damages arising from Flintridge's breach of the agree-

ments, without having to perform the work, and when the

work was prevented by the assignor. When the moneys re-

mained with the County in such trust and must eventually

be devoted to the actual work, in which Harvey still retains

rights and expectations to do, Harvey as assignee must neces-

sarily be entitled to retain his status as an absolute assignee,

subject only to what events may bring between Harvey and

the County and to any credit which then may or may not be

applicable upon the deed of trust note. Certain it is that the

obligation has not "vanished" nor is it true that "there is

and can be no debt." The same is true of the argument at

page 10 of such brief, that "the debt fell when the 12-months'

limit for the completion of the improvements had passed",

and the argument that "no improvements could have been

started", where there was an irrevocable trust. By the same

token Harvey is still in position to perform the building con-

tract, and did all he could legally do in advance at the time

of making the agreements to insure his remedies and rights
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to be able to remain in position to perform the building

agreement. On the facts in the record, the work now costing

an estimated $28,000, as of time of trial, the bankrupt by its

breach of contract and bankruptcy having caused the delay,

the trustee is in no position to complain that Harvey has not

yet done the work; and it matters not legally in this suit

whether Harvey thereafter does the work and offsets the

greater damages together with the value of performance, or

merely offsets the presumably lesser damage without per-
|

formance. If the trustee desires to raise the issue of a credit

upon the deed of trust note in the bankruptcy proceeding,

it has full powers and privileges of doing so and to benefit

from any values in the bankruptcy estate. No sale under deed

or trust having occurred, the debt is not nor probably will be

discharged from that available source.

"So long as the obligation secured remains unsatisfied, the

assignee holds an entire but defeasible present interest in the

subject matter of the assignment."

First National Bank of Stockton v. Pomona Tile

Mfg. Co., 82 Cal. App. (2d) 592, 186 P. (2d) 693 at
,

700, et seq.

CONCLUSION

It is therefore respectfully submitted that the judgment of

the trial court should be affirmed, and this appeal dismissed,

as to the appellees.

WOLFORD, JOHNSON & PIKE and

HARVEY M. JOHNSON, ESQ.

Attorneys for Appellee,

Harvey Construction Company

GEORGE PIKE, Esq. of Counsel
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APPENDIX

Los Angeles County v. Margulis, 6 C.A. (2d) 57, 59,

44c P. (2d) 608, 609.

"Appellant claims that the finding that the county was

damaged in any sum is unsupported. The contract provided

for the improvement of certain streets, avenues, and alleys

and the installation of a storm drain. Upon the acceptance

by the county of the highways offered for dedication, the

county became liable for any injuries to person or property

which might result from their dangerous or defective con-

dition, a condition which would not exist if they were im-

proved in accordance with the contract. Under the contract

the County was entitled to have these highways so improved

and this right was of a value equal to the cost of the work.

The contract having been breached by a failure to perform,

the county was entitled to a sum equal to the cost of the un-

completed portion of the work; and the county was not re-

quired to complete such work before it was entitled to recover

damages. Taylor v. Northern Pacific Coast R. Co., 56 Cal.

317; Charles City v. Rasmussen, 210 Iowa, 841, 232 N.W.
137, 74 A.L.R. 638; Clark v. Barnard, 108 U.S. 436, 2 S. Ct.

878, 27 L. Ed. 780; Turner v. Howze, 28 Cal. App, 167, 151

P. 751; Ceremony v. Drummond, 37 Cal. App. AAG, 174 P.

696. Under the contract the county was entitled to receive

work of a certain value. This work not having been received,

the county was entitled to receive in lieu thereof as damages

a sum of money equal in value to the uncompleted work
which the contract called for, and appellant as surety was

liable under its bond up to the penal sum therein specified.

"* * * There was under the contract and bond no stipulated

sum or fixed unit of damage. The contractor agreed to do

certain work and the bond insured the faithful performance

of the work. The amount of this bond agreed to be furnished

by the contractor was 'not less than one-half of the amount



—22—

payable by the terms of this contract,' and it will be noted

that the bond for $15,650 is practically one-half the sum of

$31,293.62, shown by the evidence as the estimated cost of

the entire work. Nowhere in either the contract or the bond

was there a sum agreed upon as the stipulated measure of

damages. Judgment was up to the full penal sum of the bond

because the damage exceeded that amount. A contract to

perform certain work secured by a faithful performance bond

in a specified penal sum does not amount to an agreement for

liquidated damages. Weinreich E. Co. v. A. J. Johnston Co.,

28 Cal. App. 144, 151 P. 667; Davis v. Gillett, 52 N. H. 126,

129; 17 C. J. 951. The authorities cited by appellant are not

in point, for they are cases in which the parties agreed to

specific sums as liquidated damages, while here no such

agreement exists.

"Appellant raises the point that the Board of Supervisors

had no authority to enter into the contract or to require such

a bond. Appellant seems to assume that the bond and contract

were in consideration of permission to file the map of the

subdivision. The actual consideration, set forth in the con-

tract, is 'the acceptance by the board of supervisors of the

highways offered for dedication, and the assumption of the

liability, hereinbefore referred to, which comes with the es-

tablishment and maintenance of public highways. This ac-

ceptance was one which the board could make or refuse.

Having agreed to accept the highways, the board could very

properly insist that they be improved, and that such improve-

ment be assured by a surety bond. The offer of the contract

and bond by the subdividers and surety company w^as ac-

cepted by the board when the contract and bond were filed

with it, and the latter adopted an order accepting the speci-

fied highways for public use as public highways." (Emphasis

added.)


